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PRINCIPLES FOR AN EFFECTIVE AVIATION
POLICY FRAMEWORK

A4ANZ shares Minister King’s view that a safe, efficient, sustainable, productive, and competitive aviation

sector is critical to the economy and the standard of living of all Australians.’

The following principles have guided A4ANZ’s response to the Green Paper. In our view, they should underpin

the policy framework for the Aviation White Paper, if it is to successfully take the aviation sector out to 2050.

1. Competition in the aviation sector is about more than just airlines. With airport charges representing the
second or third largest contributor to airline costs, and therefore a key contributing factor in route
selection, scheduling, and airfare pricing, the White Paper cannot afford to ignore this element.

2. The fact that the airports’ regulatory regime lacks an efficient, effective, and enforceable dispute
resolution mechanism between airports and airlines deserves appropriate attention in the Aviation White
Paper — and must not be sidelined to a Productivity Commission Inquiry, or consumers will lose out.

3. Policy should reflect the ACCC’s view that if the Aeronautical Pricing Principles (APPs) can be made more
effective, this would unlock the full benefits of the APPs to airlines and thereby protect Australian
businesses and consumers from excessive prices or declining service quality.

4. The APPs —which have been so central to Government policy statements in the decades since airport
privatisation — should be placed in the Airports Regulations to ensure alignment with policy; but this alone
will not make them enforceable. Other measures, such as a Code of Conduct, must be considered to
support their effective implementation.

5. Policy and regulatory responses to consumer protections issues should be:

i. proportionate to the scale of the problem;
ii. based on evidence of what actually works;
iii. focused on outcomes (reduced disruption, better complaints handling, affordable fares);
iv. subject to an impact assessment to ensure they deliver a net benefit, and to reduce the risk of

unintended consequences.

" Minister’s Foreword, Aviation Green Paper: Towards 2050, Sept 2023.
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Understanding the Australian domestic airline sector

High market concentration is not a new phenomenon

As the Green Paper notes, factors such as Australia’s geography and population mean that the domestic
aviation market is concentrated. This is not a situation that has just arisen post-COVID, despite attempts by
some to suggest it is a new phenomenon; it was in fact well-documented for many years prior to the

pandemic.?

The concentration of the domestic airline market has not escaped the focus of Governments over time, and it
has previously attracted attention when reviewing and adjusting policy settings, from the time of the two-
airline policy in the 1980s, to the competition policy reforms in the 1990s and the 2009 Aviation White Paper.
Today, Australia has what is described as one of the most liberal aviation markets in the world — with policies
enabling domestic airlines to be up to 100% foreign-owned. As the ACCC has noted, it is these rules that
enabled the launch of Low-Cost Carriers (LCCs) Virgin Blue, Tiger Airways and Bonza.® Despite this, for would-
be competitor airlines, and those that have attempted to break into the domestic market, factors such as high
costs and regulatory requirements are cited as barriers to entry, on top of the existing challenges for airlines
such as low profitability and vulnerability to economic shocks. Aviation Expert Neil Hansford described the
unique features of Australia as a factor in this market concentration, “because we've only got 26 million people
on the fifth-largest continent. And basically 70 per cent of us live on the eastern seaboard. That's why it's

difficult."*

It is important to note that domestic aviation in other countries is also often highly concentrated.® In Canada,
for example, two airlines (Air Canada and West Jet) held about 85% of the Canadian domestic aviation market
before the pandemic.® In fact, as the Green Paper notes, Australia’s market actually mirrors mature aviation
markets internationally, such as in the United States, which are characterised by competition despite having

few major domestic players.’

Appearing before the recent Senate Select Committee on Commonwealth Bilateral Air Service Agreements,
Professor Rico Merkert' was asked about whether the concentration of Australia’s domestic aviation market
was problematic. In response he said, “I have always been of the view that the Australian market is large
enough for two or three operators and that there should be two or three. We're seeing Rex expanding onto the

golden triangle. We also see Bonza trying certain things, connecting regional centres.”®

i professor of Transport and Supply Chain Management, and Deputy Director, Institute of Transport and Logistics Studies, University of Sydney Business
School
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As short-term pressures following the pandemic and a period of global instability had begun to ease, the
market adjusted to its “new normal”, with evidence of an expansion of competition — as noted above. These
changes in the domestic airline market resulted in increased direct airline competition on several routes, and
an expansion of consumer choice. Data from January 2020, just prior to the pandemic, show the Qantas Group
(including Jetstar) and Virgin Australia (then including Tigerair) together operating 98.4% of all the available
routes.® By May 2023, this had reduced to 94%, reflecting changes including the impact of Bonza as the new
market entrant. With both Rex and Bonza’s further expansion, as outlined below, we expect this will have been

reduced further.

Indeed, successive reports published under the ACCC’s domestic airline monitoring directive (2020-2023)
documented the growing competition in the airline market post-pandemic, noting the positive impact of Rex’s
entry into intercity networks and then Bonza’s emergence in the regions'®, which we explore in more detail in
the following sections. Importantly, in 12 successive airline monitoring reports, the ACCC made no findings of

anticompetitive behaviour in the domestic airline market.

Therefore, while the Australian domestic aviation market may be concentrated, it is not accurate to say that it
isn’t competitive, nor that consumers lack choice. As the Green Paper highlights, there is evidence that —
despite these market structures — airlines clearly do compete on price and services when there are multiple

operators on routes.

Declining airfares have been a consistent trend

The development of Australia’s domestic aviation market since airline deregulation in the 1990s has led to
periods of fierce competition (including the infamous “capacity wars” of 2014), spurring airlines to invest and
innovate to reduce costs, and deliver benefits for consumers in the form of lower prices, better services and
more choice — of routes, frequency and fare types.*2 The 2009 Aviation White Paper noted that “Within five
years of the abolition of the two airlines policy, airfares had fallen by 22 per cent. Consumer benefits have
continued to flow, with the best discount fares in 2009 a further 40 per cent cheaper, in real terms, than

equivalent fares in 1995.”13

Global benchmarking has confirmed the relative efficiency of Australian airlines'4, and in the decade prior to
the COVID-19 pandemic these efficiencies enabled investments and a reduction in airfares — with the cheapest
fares again decreasing — this time by 25%.%° A 2018 study by the Bureau of Infrastructure and Transport
Research Economics (BITRE) found that discount airfares had fallen almost 50 per cent below equivalent fares
in 1993, in real terms.*® It is important to note here that there are few, if any, other sectors which share this

trend of the past 30 years.
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Post-COVID, as the country began to open up from state border restrictions and lockdowns, a series of
Government incentives — including the Tourism Aviation Network Support (TANS) program®’ — pushed airfares
to new lows in 2021. Soon after, inflationary pressures, supply chain delays and higher fuel prices impacted
airlines all around the world. Australia was not immune from the impacts of these global phenomena, and
domestic airfares spiked higher in 2022, unfortunately at the same time as operational performance was
significantly challenged through workforce absences and shortages occurring in every part of the aviation
ecosystem — from airport security, ground handling, and air navigation providers, to critical airline staff
including pilots and engineers. While some of these issues within the broader aviation ecosystem persist in
2023 - not only in Australia® but around the world®%? — domestic airfares are again on a downward

trajectory. As at October 2023, most fare categories were below pre-pandemic levels.?

The 13-month moving averages for business and restricted economy fares are well below where they were

prior to the pandemic, as the charts below (Fig. 1.1. and 1.2) show.??

The moving average for best discount fares has also now returned to and even gone below pre-pandemic
levels (see Fig. 1.3, below). It is important when looking at each of these charts to consider that there was a
period during 2021 in which the Tourism Aviation Network Support (TANS) program (one of the Government’s

COVID-19 Support programs) was in place, delivering “half-price” fares.?

Figure 1.1 — Domestic Air Fares (Business) Figure 2.2 — Domestic Air Fares (Restricted Economy)
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While the overall trend has been positive, there is no doubt the airline sector is — at the time of writing this
submission — facing some challenging headwinds. As analysts note, with the price of fuel now expected to
remain elevated for some time, placing pressure on airlines to manage their costs, any further reductions in

airfares in the short-term may be more modest, but are still expected to remain below the highs of 2022.24

Given the Aviation White Paper asks us all to take a longer-term view of the industry, it is important to take in
this bigger picture; and to also note the historical trends which point to the fact that when these pressures
ease and airlines are able to reduce costs in any part of their business (including fuel), they have repeatedly
demonstrated a commitment to reinvesting in improving the consumer experience — including increased

frequency of flights, additional routes, and fare reductions.?%

Thus, if competition is increasing and fares are declining overall, it will be important for all stakeholders — but
especially the Government — to clearly articulate what problem we are seeking to solve for consumers in
relation to competition in the airline market, particularly before introducing any significant and long-term

policy measures in the Aviation White Paper.

Short-term challenges have been easing

The domestic airline industry was described rightly in June 2023 as being at a critical juncture,?” but when
looking at where it was before the pandemic, and what has happened since, there are strong signs that things
are headed in the right direction. The White Paper will therefore need to consider — when taking a long-term
view of the policy settings required to deliver the desired outcomes for consumers and to take the sector to

2050 — whether valid arguments can be made that significant government intervention is required.

Unique operational challenges, not a lack of competition, are responsible for
performance issues

No one in the airline sector — whether in Australia or globally — is denying that since travel restarted, the
experience for travellers has in many cases fallen well short of what passengers, and industry itself expect.
A4ANZ member airlines have all acknowledged this, and have taken significant steps to improve the customer
experience (see individual airline submissions for more).?® While these acute performance issues and negative
customer experiences have dominated headlines, no evidence has actually been presented which shows a
causal link between them and the longstanding features of the domestic aviation market, such as high
concentration. As documented earlier, a variety of factors in all parts of the aviation ecosystem, in Australia
and elsewhere, created the conditions for this decline in operational performance. It is therefore important
when considering the questions within the Green Paper, and attempting to shape long-term aviation policy, to

focus on the facts rather than conjecture.
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Firstly, as the ACCC’s monitoring came to an end in June 2023, none of the twelve reports had made any
finding of anticompetitive behaviour. In fact, despite a number of commentators seeking to decry the levels of
competition in the market or assert that it had “materially declined” in recent months, the ACCC reports
documented a significant increase in competition and choice for consumers — with 42% of passengers flying on
routes serviced by three or more airline groups as at May 2023. To put this figure into context, immediately
before the Covid-19 pandemic in January 2020, fewer than 1% of passengers were travelling on routes serviced

by 3 airline groups, as Figure 1. 4 (below) shows.

Figure 4.4 — Number of passengers serviced by 1,2 and 3 airline groups — January 2019 to April 2023
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Furthermore, prior to the pandemic, there were just two routes with three airline groups competing. By May
2023, however, this had more than tripled to nine routes.® At the time of writing this submission, there were
at least four more direct routes offering a choice of 3 airlines — following Rex’s further expansion in Adelaide,
Hobart, and Cairns®.-32 — with the now thirteen competitive routes representing a 550% increase from pre-
pandemic. The context is also important to note here, as these routes include Australia’s six busiest,

collectively carrying over 21 million passengers annually.

In practice, with the Qantas Group offering both full service and low-cost carrier options, alongside the options
provided by its competitors, this means a wide choice of different fare types for the large majority of
consumers. On the popular Melbourne to Gold Coast route — Australia’s 5™ busiest, carrying more than 2.2
million passengers each year®* — travellers can now choose from five airlines: Qantas, Virgin, Jetstar, Rex and

Bonza, and a variety of fare types when making their booking.
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These are the facts about competition in Australia’s domestic airline market. It presents a very different
picture to much of what others have sought to place on the public record, some examples of which are

outlined below.

False claims have driven headlines, but often do not reflect reality

In July 2023, for example, the Australian Airports Association (AAA) made the claim that, “Following the
pandemic, domestic aviation has become one of the most concentrated markets in Australia,” and went on to
say that “Qantas alone has a greater market share with 66% of the market.”* This was despite the fact that
the June 2023 Monitoring Report from the ACCC clearly showed evidence of increased competition and not
greater concentration, and the supplementary data tables listed the Qantas Group’s market share at 61.2%,

compared to 61.4% pre-pandemic, confirming that it had not, in fact, increased its market share.®

The AAA separately, and falsely, claimed that Australia was approaching a point “where new competitors are
too scared to enter the market.”*” This comment was also made in July 2023, following the release of the final
ACCC Airline Monitoring Report, which had documented that, since the start of the pandemic, Bonza had
launched and was at that time operating 21 routes, and Rex had expanded beyond its regional network into
domestic city-pair services, resulting in a tripling of the number of routes with 3 or more airline groups

competing for customers.® As we outlined above, this has only increased since.

None of this is an attempt to say that Australia’s domestic airline market isn’t concentrated, as it clearly has
two main players in Qantas and Virgin. But the suggestion that this has worsened since the pandemic is simply
not true. As the Green Paper notes, “Australia’s domestic aviation market has structurally changed post-
COVID. Virgin Australia is pursuing a revised business model, the low-cost airline Bonza has launched services
connecting regional hubs to holiday destinations and Regional Express has expanded beyond its regional

footprint, bringing increased competition to capital city routes.”*

Industry stakeholders, consumers and policy makers may wonder, as we did, at the motivation of the airports’
lobby group - representing some of Australia’s most profitable monopoly businesses, occupying a market
position devoid of competition, and owned by an increasingly concentrated pool of investors — choosing to
push false narratives about the airline market, particularly when they are simply not borne out by either the
current reality or longer-term trends. A4ANZ asks the Government to consider instead the facts when

determining a policy framework for the future.
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ACCC monitoring in the aviation sector

In light of the fact that the White Paper will look at policy measures out to 2050, A4ANZ believes it remains
important to consider the purpose and value of monitoring in the aviation sector. It is also key to answering

the first of the consultation questions in this section of the Green Paper:

What types of data and analysis should the Australian Government produce to support aviation competition

outcomes?

Given that the question asks about aviation competition, it is essential to expand our collective focus beyond
airline competition and also look at the monopoly airport sector, exploring how the Government could support

more efficient and cost-effective outcomes across all parts of the aviation ecosystem.

Airline monitoring - background and focus

Although the Green Paper did not explicitly ask stakeholders to consider whether the ACCC Monitoring of
Airlines should be reinstated, it was always A4ANZ’s intention to address it in this submission, given it had
been put forward by a range of groups as a solution to perceived competition issues in the sector, and
requested by the ACCC. The Government subsequently announced — in October 2023 - that the ACCC’s role in

monitoring airlines would be reinstated by the end of 2023, for a further three years.*

The original Direction for the ACCC to commence the monitoring program was issued in June 2020* for a
period of three years, with the then-Treasurer explaining clearly that its intention was to “assist in protecting
competition in the domestic passenger airline market, for the benefit of all Australian airline travellers,”* in the

context of an expected emergence from the pandemic.

The reports, which were delivered quarterly, highlighted how short-term factors could influence analysis and
interpretation, with a period of higher airfares (Dec 2022)*® immediately followed by one characterised by
falling fares (March 2023).% “While the industry continues to recover and respond to the impacts of COVID-19,

things can change very quickly.”*

By June 2023, with domestic air travel having reached to more than 90 per cent of pre-pandemic levels, and 12
successive reports making no findings of anticompetitive behaviour®, it was not particularly surprising that an

extension of the program was not pursued by the Government at that time.

To be clear, this did not mean that airlines would not be subject to any regulatory oversight. It is important to
consider the powers that the ACCC already had — and still has — in relation to monitoring and protecting
competition in the airline sector, and to identifying and pursuing allegations of anticompetitive behaviour.*’

Just as it does in other markets, the ACCC relies upon information — and in particular from smaller competitors
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—to inform it of potential anticompetitive conduct, as a basis for commencing investigations. As the final
report under the original monitoring direction noted, “While the Australian Government’s direction is expiring,
the ACCC will continue to watch the airlines’ conduct and where necessary use our broad enforcement powers
to take action to achieve compliance with competition law and the Australian Consumer Law.”*® There are
examples, separate from the monitoring program, where the ACCC has used its powers to conduct

investigations and inquiries into, and indeed to launch action against, airlines.**%

Airports’ campaign for airline monitoring did not seem to be about consumers

With much discourse on the topic of airline competition, it was remarkable to observe that some of the
loudest and most persistent voices in the campaign to reinstate the ACCC’s monitoring of airlines, were those
of the airports and their industry association, the Australian Airports Association (AAA), in what was clearly an
orchestrated lobbying campaign — even going so far as to write to the Treasurer to warn they would engage in
“further media and advocacy” on the topic.>! And indeed they did, rating the airline sector as worse than
banks®2 (an interesting comparison to choose, given that pre-COVID, banks had 17% of their profits classed as

“super normal”, with airports at 50%. At the same time, most of Australia’s airlines were making losses.)

With the AAA asking, via one of many media interviews on the topic, “Who knows what will happen when the
monitoring stops?”>* A4ANZ hopes that this submission provides some reassurance in answer to that question,
with the decades of data that exist from the pre-COVID period — when there was no monitoring of airlines in
place — showing domestic airfares steadily declining, as well as more recent data again showing the same. Not

to mention the three years of monitoring in which no findings of anti-competitive conduct were made.

No real rationale was provided for why this issue was so important to the airports, other than apparently for
consistency’s sake — with AAA asking the government to deliver a “regulatory framework that promotes
competition in the aviation sector, holding airlines to a similar regulatory standard as airports, particularly on

the exercise of market power.”>

Far from being an argument based on evidence that this would improve things for consumers (the case for
monitoring alone as a regulatory intervention is weak, as explored below), it may instead have been an
attempt to distract from PC and ACCC-recommended reforms currently being targeted toward the role airports
play in the efficiency of the aviation ecosystem, their own market power and the impact of their pricing on

consumers (see next section).

Firstly, the argument for consistency conveniently ignores the fact that a concentrated market is not the same
as a monopoly, and it also ignores that this intervention would see Australian airlines subject to greater

regulatory oversight — in terms of both frequency of reporting and scrutiny of performance — than airports.
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Secondly, airports in Australia are subject to some of the most light-handed regulation of any monopoly

infrastructure in the country (see Fig. 1.5 below)%®, and are among the least regulated airports around the

world.%’
Figure 1.5 — Monopoly infrastructure regulation in Australia
Gas pipelines Electricity
Pt 23 Light Full networks
Ports (national and state/territory regimes)
NSW NT SA/QLD/VIC
Rail (national and state regimes)
Telecommunications
Airports Water
No Price Information Negotiate-arbitrate  Negotiate-arbitrate Direct control
regulation monitoring disclosure supported by supported by of pricefrevenue
only only information ex ante reference and non-price
disclosure tariffs set by terms
regulator
NB. Classification is based on the main type of regulated service (eq standard control/prescribed services for electricity)

Source: Australian Energy Market Commission 2019 - Classification of Australian infrastructure services®

Furthermore, and in contrast to the growing competition and declining prices in the airline sector, successive
ACCC airport monitoring reports have documented steep rises in airport charges over time (not always
matched by increases in quality) and repeatedly called out the market power of airports as not being in the

best interests of consumers.*®

Only four of Australia’s airports even come under the ACCC’s monitoring function, despite most of them being

monopolies, and a report is only delivered annually. For airlines, on the other hand, the ACCC is required to

report quarterly — placing an additional cost burden on both the ACCC and market participants, which has not,

to our knowledge, been subject to a regulatory impact assessment. Furthermore, it may be out of step with
the original intention of the monitoring, which was for it to be conducted “in conjunction with the [annual]

airport monitoring work already undertaken by the ACCC.”%°

A concerted lobbying effort by airports, much of which was based on misinformation, as shown above, should

not form the basis for making sound, long-term aviation policy. Moreover, it should be noted that at the same

time as the airports were seeking greater regulatory oversight of airlines, they were pushing back against
measures to improve their own transparency and scrutiny, % ignoring recommendations of the Productivity
Commission (PC) in 2019 and the subsequent advice of the ACCC following a review undertaken in 2022, as

outlined in the following section.



ACCC advice on airport monitoring must also be urgently implemented

In its 2019 Final Report of the Inquiry into the Economic Regulation of Airports, the PC argued that enhanced
monitoring of airports by the ACCC would deliver transparency over airports’ operations and assist in
maintaining a credible threat of additional regulation.®? Specifically, the PC recommended that the ACCC
collect more detailed information from the monitored airports on their financial performance, to aid with
transparency and the ability to more easily determine if the monitored airports are exercising their market
power (Recommendation 9.4).% In doing so, the PC argued that appropriate scrutiny of airport performance
required an improved evidence base, noting that while relatively high aeronautical charges at some airports
“could be consistent with the airports exercising their market power...the monitoring reports do not contain

sufficient detail to make that assessment.”®*

It is essential for such deficiencies in the regulatory framework to be rectified before setting in place the policy
framework for the White Paper, as future PC Inquiries should only be conducted once these critical
assessments are able to be conducted, enabling more conclusive findings to be made. As the ACCC noted

recently, the “lack of fulsome and consistent data:

e impedes the Airports Act’s objective of facilitating the assessment and comparison of monitored
airports’ performance (for example, in provision of landside access services);

e |imits the usefulness of published information to airport users (for example, domestic airlines cannot
distil data pertaining to provision of domestic aeronautical services); and

e impedes the ability of the ACCC and Productivity Commission to assess whether the monitored airports
are exercising their market power in relation to specific services (for example, at terminal car
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parking).

Objections to the proposed expanded evidence base and increased transparency were raised by airports
during the Inquiry, but the PC’s response was unequivocal: “The reforms are necessary and justified. The
benefits of increasing the credibility of the threat would outweigh the costs to airports of complying with the

enhanced reporting requirements and the costs to the ACCC of administering the regime.”%

The then- Australian Government endorsed the above Recommendation in December 2019, and agreed, in
principle, to amend Part 7 of the Airports Regulations 1997 to expand the reporting requirements for
monitored airports, asserting that, “the Government considers that increasing the transparency of prices and
performance will assist it to assess airports’ market power over time, for aeronautical, car parking and landside
access and services.”®” The Government’s response further noted that this action “will benefit users of airports,

both passengers and commercial users, and the broader community in the long-run.” %



Following delays due to the pandemic, in June 2022, the current Government requested the ACCC commence
a review and provide advice on these matters. When the ACCC consulted on the potential options to
implement these new transparency requirements, the ACCC’s preferred option was accepted by a range of
airport users — from international and domestic airlines to car rental companies.®°® Despite this, and the fact
that this option was less onerous that the information disclosure requirements in New Zealand (which are still
regarded as light-handed regulation), the airports and their representative body, the AAA, again pushed back

against changes.”

It is concerning that the airports continue to reject reasonable proposals to increase transparency within their
part of the aviation ecosystem, especially those recommended by the PC and arising from the ACCC’s review.
In delivering its advice to Government in May 2023, the ACCC said that it “considers that the actions
recommended in this advice will best achieve the objectives of the price monitoring regime and the Airports Act

for the benefit of airport users and the Australian community more generally.”

Decisive action has recently been taken by Government to reinstate the air/ine monitoring regime, in the
absence of a comprehensive review but nonetheless based on advice from the ACCC." Given that the above
changes to the airports monitoring regime are also based on advice from the ACCC — but follow a consultative
review undertaken in 2022, based on recommendations from the PC Inquiry in 2019 — there is arguably a far
stronger case to be made for their rapid implementation, also without waiting for the White Paper. While
arguing the importance of ongoing monitoring of airlines on the basis that it “provides the evidence that both
consumers and the regulator need to be able to make decisions,”’? the airports do not seem to see themselves
as having similar obligations — objecting to enhanced transparency requirements, citing issues such as

regulatory burden and cost. The ACCC responded to this in their final advice to Government (see Fig. 1.6).7

Figure 1.6: Extract from ACCC Final Advice on More detailed information on financial performance of airports

4.45. Overall, we do not consider the additional cost of the ACCC’s proposed approach to be disproportionate to the benefits that
would be derived from greater information transparency over the performance of monitored airports, given their economic

significance in the economy and the impact on the consumers and broader community.

4.46. Monopolies, such as the monitored airports, have the ability and incentive to charge higher than efficient prices, reduce service
levels, operate inefficiently, and may over or under-invest in infrastructure. Enhanced monitoring can help detect an airport’s exercise
of market power and enable the Government to better assess whether the current regulatory framework is adequate. Further,
enhanced monitoring may deter an airport from exercising its market power. This ultimately benefits competition, consumers, and the

economy.

4.47. The ACCC considers that the changes to the monitoring regime will align with the objectives of the Airports Act, which seeks to
facilitate comparison of airport performance in a transparent manner and have due regard to the interests of airport users and general

community.

4.48. The ACCC considers that the benefits from imposing higher information reporting requirements under our final position would

outweigh these additional costs.




Limitations of monitoring alone

Increased transparency is of course only part of the solution to addressing issues of competition or market
power. A4ANZ has held a long-standing position — supported by regulatory experts — that monitoring on its
own is not effective regulation,” ™ as it does little more than shine a light on the challenges of dealing with

monopoly airports.”

In a speech titled “How did the light-handed regulation of monopolies become no regulation?”, former ACCC
Chair, Rod Sims AO, acknowledged that “experience has shown that monitoring will have little or no long-term

impact on the conduct of the monopoly infrastructure owner.”"’

The ACCC’s views on this do not appear to have changed, with the latest airport monitoring report (released
August 2023) including a section on the limitations of monitoring. “Typically, monitoring is limited in its ability
to address behaviour that is detrimental to the market and consumers, particularly as a longer-term measure
where the threat of regulation is diminished. Monitoring does not directly restrict airports from increasing
prices or allowing service quality to decline. It also does not provide the ACCC with the ability to intervene in
airports’ setting of terms and conditions of access to airports’ infrastructure.”’® While the words are applied to

airports — and more importantly, to monopolies — the principle is an important one to consider.

Perhaps most importantly, it has been a consistently expressed view of the ACCC — under successive Chairs —
that the current light-handed regulatory regime for airports, which is based around annual monitoring, “is not
working well enough to effectively protect Australian businesses and consumers from the exercise of monopoly

power by airports.”"®

We have made further comments on mechanisms to address the deficiencies in the airports’ regulatory regime

—including through mandating the aeronautical pricing principles — in Chapter 2 of this submission.

Alongside the White Paper process, issues around competition in key industries such as aviation will be
considered by The Treasury’s Competition Taskforce, which has been established to identify where reforms
can be made to Australia’s competition settings.’ A4ANZ looks forward to also contributing to these
discussions, to ensure that the setting across all parts of the aviation ecosystem are fit-for-purpose and, most

importantly, deliver the intended outcomes for consumers.

Increasing ownership concentration has increased airport market power

The Green Paper asks What measures should be taken to ensure Australian aviation markets operate

efficiently, improve competition settings, and deliver optimal consumer outcomes?



This question has been partially addressed above. However, in order to achieve more efficient investment and

pricing at airports (in turn delivering better outcomes for consumers), consideration also needs to be given to

the regulations surrounding cross-ownership of airports. Indeed, one of the key reasons that restrictions on

cross-ownership were included in the Airports Act 1996 and associated regulations, was to “promote efficient

and economic development and operation of airports.
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The privatisation of our airports over the past two decades, however, has led to a significant increased the

concentration of ownership of the leased federal airports — creating an intricate web of multiple cross-

ownership situations (see Fig 1.7).
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Figure 1.7: Ownership of Australia’s core regulated airports
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While none of the above cross-ownership arrangements currently breach the provisions in the Airports Act — as

they only apply to certain airport pairs that were deemed relevant at the time (SYD-MEL, SYD-BNE and SYD-

PER) — the significant concentration of ownership indicates that the intent of Act’s provisions is likely no longer

being served by limiting it to just these pairs.



For example, if the cross-ownership restrictions in the Act were expanded to apply to any pair of the 4 major
airports, some current arrangements would be in breach of this, including IFM, which has a 25.17% stake in
Melbourne and a 20.01% stake in Brisbane — not to mention that at Sydney Airport it now owns two separate
stakes of 14.99% and 18.0% (through IFM Australian Infrastructure Fund and IFM Global Infrastructure Fund
respectively). Furthermore, if the coverage of these limits were expanded to all core-regulated airports, it
would impact a number of investors, again including IFM, which also holds a 77.4% stake in NT Airports

(Darwin, Alice Springs and Tennant Creek).

A 2016 analysis of pro-competition rules in airport privatisation around the world found that “Different
airports that share common control have lower incentives to compete among themselves, as there is no
financial loss to the common shareholders if customers (either airlines or passengers) exchange one airport for
the other. Moreover, common shareholders are capable of coordinating the actions of different airport
operators so as to jointly maximize their profits. For example, if two airports are under common control,
shareholders may decide to concentrate investments in only one airport, allowing it to become a hub, instead

of duplicating investments to develop two competing hubs.”®

As the total number of owners and investors across these airports continue to shrink, there are added risks of
commonality of strategy, and coordination between the airports, which worsen the existing negative impacts
of monopoly airports’ market power. A4ANZ is already aware of some instances of behaviour by airports in
negotiations with airlines which shows there is a level of coordination on pricing, and that information sharing

is occurring, especially where there are common directors. Individual airlines may provide examples.

All of this should be taken into account when considering whether the coverage and provisions within the
Airports Regulations remain fit-for-purpose, given the significant changes in the operating environment since
they were introduced; particularly in the context of an aviation policy framework intended to take the sector

to 2050.

Cabotage

The Green Paper asks stakeholders to consider the question: Would the Australian Government’s publication,
in consultation with industry, of a decision-making framework and guide for short term cabotage dispensations
support clarity of current processes to manage future decisions to implement longer-term cabotage

arrangements?

In response, A4ANZ asks the Government to consider the following points.



Changes to cabotage arrangements come with risks which have not been assessed

As outlined earlier, and acknowledged in the Green Paper, Australia already has one of the most liberalised
domestic aviation markets in the world. The right to refuse permission to the aircraft of other countries is
enshrined in the Convention on International Civil Aviation, or the Chicago Convention, and accordingly, most
countries do not permit aviation cabotage, with only the member states of the EU an exception, as mutual
cabotage rights are granted to each other.® Removal of cabotage restrictions would put Australia at odds with
the rest of the developed world in terms of domestic aviation policy, and accordingly, there has previously

been bipartisan support for retention of the existing settings.

This has not prevented proposals for dispensations, or the relaxation of cabotage restrictions from being raised
by stakeholders — although notably not by international airlines themselves — including, for example, as part of
the 2018 Inquiry into Opportunities and Methods for Stimulating the Tourism Industry in Northern Australia®*
the 2019 Senate Committee Report on the Operation, regulation and funding of air route service delivery to
rural, regional and remote communities,®and more recently, in June 2023, by the ACCC in its final airline

monitoring report.®

These suggestions all appear to have been made on an assumption or expectation that easing of cabotage
restrictions would increase competition and services while at the same time lowering consumer costs. Indeed,
the ACCC’s report posited that “removing these restrictions could potentially promote competition on some
domestic routes.”® However, in evidence presented to the Senate Select Committee on Commonwealth
Bilateral Air Service Agreements in September 2023, the ACCC acknowledged that they hadn’t yet done any
in-depth analysis of what particular routes might benefit, nor assessed the value of those restrictions being
removed, at the same time recognising that there may be practical challenges in implementation.® Previous
international research indicates that there is little evidence to suggest that further liberalisation of air
transport/removal of cabotage restrictions actually leads to growth in tourism,* and a PC Inquiry noted in
2015 (as it had done before in 1998) that it was “unlikely that consecutive cabotage (domestic carriage on a

domestic leg of a foreign airline’s international flight) would lead to substantial efficiency gains.”®*

Further liberalising cabotage arrangements raises a range of risks and challenges caused — as the Green Paper
notes — by the need to place a high degree of reliance on foreign regulators and regulatory frameworks to

achieve policy outcomes. These include:

e Regulatory considerations, in areas such as investment, employment and safety standards. In contrast to
existing ‘investment cabotage’ arrangements, Australia would primarily rely on foreign regulators for safety

oversight.



o Issues related to the FairWork framework. As has been pointed out by others, in order for economic
benefits to accrue, foreign airlines operating in Australia would need to import their lower cost base

(including wages and conditions).

Airlines have pointed out some further practical considerations, including that if foreign carriers are permitted
to operate on routes alongside Australian airlines, they are able to use aircraft that would otherwise remain
idle in the time period between international services — meaning that the foreign carrier would need only to
recoup the marginal cost of the capacity operated on the route, in contrast to the local carrier, which needs to
recover the full cost of the sector.®? While this may appear initially attractive if it enables foreign carriers to
offer lower airfares, airlines have cautioned that it would inevitably lead to network rationalisation by local
operators over the medium to longer term, with Australian carriers redeploying aircraft onto higher-yielding

trunk routes at the expense of marginally-profitable or loss-making regional routes. %

The Northern Australia Inquiry referred to earlier recommended that “the Australian Government conduct a
cost-benefit analysis of the impact of current cabotage arrangements on Northern Australian airfares, flight
routes, and the tourism industry.” ** To our understanding, however, this work has not been undertaken.
Absent this analysis, there is no clear business case for making changes to the current cabotage restrictions
and no international precedent for doing so. Removing cabotage for specific routes, or for short timeframes is

complex and could create dangerous precedents, with settings that may be hard to undo.

Accordingly, A4ANZ is opposed to any changes to the current cabotage restrictions in place in Australia. While
we recognise the need for policy settings to evolve, it is important that any changes are not inconsistent with
the Government’s broader policy objective — for an efficient, safe, sustainable and competitive Australian
aviation sector.®® Any move to develop a decision-making framework for cabotage dispensation will need to
be contingent upon first completing an impact assessment of the effects of lifting the restrictions to allow
foreign carriers to operate domestic routes in Australia. As outlined above, these effects could be widespread
and cause material damage to domestic airlines, including those serving regional communities. Weakening or
reducing the competitiveness of Australian airlines is at odds with the stated intentions of the White Paper in
relation to both the sustainability of the sector and the outcomes for consumers; as well as broader

Government policy in areas such as tourism.






2. AERONAUTICAL PRICING PRINCIPLES

Key points in this chapter

e Successive governments over nearly two decades have had a stated expectation that airports will
adhere to the Aeronautical Pricing Principles (APPs) when establishing prices, service delivery and in
the conduct of commercial negotiations with airlines.

e Recently, both the Productivity Commission and the ACCC have found that the APPs are
inconsistently applied and are not working well enough to protect Australian businesses and
consumers from the exercise of monopoly power by airports.

o There is a strong case for mandating the use of the APPs, in a manner that retains the light-handed
approach to the regulation of airports, such as through a prescribed voluntary code of conduct.

o Codes of conduct offer a mechanism to improve transparency, set minimum standards, and provide
for dispute resolution procedures; all of which can lead to long term changes to business culture
which then drive competitiveness, sustainability, and productivity in the sector.

The Green Paper notes that the Australian Government considers a review of Aeronautical Pricing Principles

and how their implementation could be improved may be worthwhile.

In supporting this proposal, A4ANZ notes that it is consistent with a recent recommendation from the ACCC for
future work to improve the operation of the Aeronautical Pricing Principles (APPs) in commercial
negotiations.% While the ACCC has referred to APPs as “a framework for airports and airlines to use when
negotiating prices and service levels,” they also report that they are inconsistently applied by airports, to the

detriment of airlines, consumers and the broader economy.®’

This is an issue that deserves appropriate attention in the Aviation White Paper — not one that should be
sidelined to a competition review or the next Productivity Commission Inquiry. A4ANZ welcomed the question
in the Green Paper, “Should the Australian Government mandate use of the Aeronautical Pricing Principles?”,
and the short answer to this is, yes. In this chapter, we offer the following commentary in support of the

proposition.

The airports’ regulatory regime isn't working

As noted in Chapter 1 on Competition in Aviation, the regulatory regime for Australia’s airports is no longer fit-

for-purpose; as it is — in the words of the ACCC — “not working well enough to effectively protect Australian

businesses and consumers from the exercise of monopoly power by airports.”%



It has been a consistently expressed view of the ACCC — under successive chairs and now over multiple
decades - that the current light-handed regulatory regime, which is centred on annual monitoring, is “limited
in its ability to address behaviour that is detrimental to the market and consumers, particularly as a longer-
term measure where the threat of regulation is diminished. Monitoring does not directly restrict airports from
increasing prices or allowing service quality to decline. It also does not provide the ACCC with the ability to

intervene in airports’ setting of terms and conditions of access to airports’ infrastructure.”®

Examples of the regime’s failure are not limited to those expressed by airlines. Evidence presented to the
Productivity Commission (PC) demonstrated the impact that monopoly airports’ market power can have on
pricing and negotiating leverage for a range of other airport users.%1% The ACCC annually documents the
impact to consumers of monopoly car parking pricing at airports, which, prior to the pandemic, could deliver as

much as 70 cents in every dollar as profit to the airport operators.1%2

A 2019 collective bargaining application to the ACCC confirmed that there would be a net public benefit in
allowing a rental car consortium to negotiate more favourable and commercially-reasonable terms from Cairns
airport, because it would enable them to offer their customers better rates and improved services.'% This is
not surprising, given data submitted to the PC showing that rental car companies are forced to pay up to seven
times more to be at the airport than at a city location, with Australia holding the invidious honour of having
nine of the top ten most expensive airports in the world for rental car operators; more than Heathrow, Los

Angeles, or Paris. 1%

The situation remains unchanged post-COVID, and is in fact likely to worsen, as the ownership of Australia’s
airports becomes increasingly more concentrated (discussed in Chapter 1). In relation to the recent acquisition
of Sydney Airport, for example, the ACCC had noted stakeholder concerns that the consortium purchase “may
add to the flow of information between airports with common ownership, which could give airports more

bargaining power against airlines and other users of airports.”%

Furthermore, in its most recent monitoring report, the ACCC found that the outcomes of negotiations between
airports and their biggest customers — the airlines — “do not necessarily result in prices that reflect long-term
efficient costs of aeronautical services because of uneven bargaining power between the parties.”*%® This is a

clear sign that the system is in need of reform, and the White Paper provides an opportunity to address this.

In proposing a way forward, the ACCC referenced the role that the Aeronautical Pricing Principles are expected
to play in supporting the negotiations of agreements between airports and airlines, arguing that, “if the APPs
can be made more effective, this would unlock the full benefits of the APPs to airlines and thereby protect

Australian businesses and consumers from excessive prices or declining service quality.”**



Adherence to the Aeronautical Pricing Principles should be uncontroversial

The position of successive Governments on the principles underpinning aeronautical pricing has remained
largely consistent over two decades. Initially called Review Principles, they were announced by the
Government in 2002, in response to the PC’s Report on Price Regulation of Airport Services.'® They were
developed to support the removal of price controls on airports, and to enable assessments of airport

behaviour throughout price monitoring periods.

Amendments were made by the Government in 2007 — again in response to a PC Review — to address asset
revaluation, ‘good faith’ negotiating and dispute resolution, and risk sharing.'% These became the Aeronautical
Pricing Principles (APPs). The ACCC’s 2009 Airport prices monitoring and financial reporting guideline makes
explicit reference to the APPs, noting in particular, “...that aeronautical asset revaluations by airports should
not generally provide a basis for higher aeronautical prices, unless customers agree.”*'° And whilst the
guideline was created to meet the Information Requirements under Part 7 of the Airports Act 1996 and Section
95ZF of the then-Trade Practices Act 1974, the APPs do not actually appear in either piece of legislation.
Recommendations for further amendments — to deal with anti-competitive clauses in contracts — were
adopted by the Government in response to the 2019 PC Inquiry*, but an updated version of the APPs was

never published.

It was stated clearly at the time the current APPs were introduced that that “the Government expects the price
monitored airports and their customers to operate in a commercial manner consistent with the Aeronautical
Pricing Principles. This includes utilising commercial processes, such as independent commercial
mediation/binding arbitration, for resolving disputes.” And further, that “the Government considers that these
Pricing Principles should act as a guide for the conduct of all airports, whether price monitored or not.” '? In its

response to subsequent PC Inquiries — in 2011 and 2019 - the Government reaffirmed these expectations.

For their part, the airports have said that they too support the APPs.t® Perth Airport, for example, said of its
approach to negotiations that it is “confident that this approach, and the inputs to it, are consistent with the
Pricing Principles that have been established by the Australian Government and developed by the PC over three

successive public inquiries dating back to 2002.”***

Therefore, the mandating of the APPs ought to be uncontroversial. It would seem, however, that the

statements of support and the practical application of the APPs are two very different things.

Support for APPs does not always match reality
The 2019 PC Inquiry into the Economic Regulation of Airports identified that the APPs were not always being
applied in commercial negotiations with airlines.*> This was reinforced by the ruling of the Supreme Court of

Western Australia, which found that in 2018, Perth Airport had acted inconsistently with the APPs in



establishing its prices; and that it possesses, and has likely exercised, substantial market power in negotiating
aeronautical charges with airlines.''® Then in 2022, the ACCC noted that the APPs were not being applied by
airports in such a way as to protect Australian businesses and consumers from excessive prices or declining
service quality. Further, that when negotiations break down, with disputes over prices or services, there is no
mechanism to enforce the clause in the APPs for referring disputes to independent commercial mediation or

arbitration.’

Practically, this means that the clause referring disputes to independent commercial mediation or arbitration
can be —and is — simply ignored, leaving the disputes to become protracted and expensive. Again, Australia’s
airports are an outlier when compared to other industries, but the ultimate consequences for disregarding the
APPs are largely felt not by the airports themselves, but by the users of the airport, from airlines through to
consumers. Individual airline submissions document some of the monopolistic behaviour of airports that is at

odds with the APPs.

The objectives of the APPs are clearly not being served by this situation and, without intervention, the public

will continue to experience the negative impact of these inefficient outcomes.

Mandating the Aeronautical Pricing Principles

The Green Paper asks, Are the Aeronautical Pricing Principles fit-for-purpose? How could they be improved? In
response, A4ANZ believes that the principles themselves appear to be largely fit-for-purpose — indeed, they are
supported by airports, airlines, regulators and Governments alike, as outlined above. More than just providing
a framework for airports and airlines in the conduct on negotiations, however, the APPs have also become a
fundamental element of the regulatory regime applied to Australia’s monopoly airports — utilised by both the

PC and the ACCC in their periodic reviews of the regime’s effectiveness.

The part that is not fit-for-purpose is that there is nothing holding parties to account if they simply choose to
ignore the APPs, which airports frequently do, particularly in the situation where disputes arise. Addressing
this lack of enforceability is how the APPs could be improved. In the following sections, we outline some

pathways for consideration by the Government.

Insertion into the Airport Regulations

There is an inconsistency in the current Airport Regulations 1997; while a definition of aeronautical services
and facilities is included in a Schedule within the Regulations, no reference whatsoever is made to the
Aeronautical Pricing Principles. This is evidently a gap, particularly given the prominent role that they are

expected to play in the regulatory regime, as outlined above.



It is our understanding that simply inserting the APPs into the Regulations would not make them instantly
enforceable, without the inclusion of specific provisions to this effect. Translating principles into legislation
would require them to be clarified, and inconsistencies addressed. For example, to align with the stated

expectation that the APPs should apply to all airports, whether price-monitored or not.

Regardless, this should not limit consideration of this option for enabling the APPs to be more effective, as the
ACCC has urged. There is good reason to give the APPs — which have been so central to Government policy
statements in the decades since airport privatisation — an appropriate regulatory home. Their placement in the

Regulations would ensure alignment between the regulations and Government policy.8

Inclusion within a Code of Conduct

A Voluntary Code of Conduct offers a mechanism through which to embed the APPs and bind parties to them.
From Treasury: “Codes can play a valuable role in bringing industry participants together...to find ways to
address problems in commercial dealings between them...fostering long term changes to business culture that

can drive competitiveness, sustainability and productivity in the sector.”**°

Voluntary codes of conduct offer a number of benefits through inclusions (non-exhaustive) which:

e improve transparency and certainty in contracts;
e set minimum standards of conduct; and
e provide for dispute resolution procedures.?°

According to both Treasury and ACCC guidance, the first step in this process is for the industry itself to develop

a voluntary, self-regulated Code (as shown in Fig 2.1, below).

Figure 2.1 — Industry Codes of Conduct Categories'?!
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The implementation of a voluntary code which includes the APPs is both light-handed, and consistent with the

former Government’s response to the 2019 PC Inquiry, which encouraged “all parties to continue to work

together to strengthen their commercial relationships under the current regulatory framework. It welcomes

interest by some airlines and airports in working together to establish principles that could be of assistance in

guiding negotiations and achieving mutually satisfactory service contract outcomes.”??

Responding to this call for collaboration on principles, a Voluntary Aviation Industry Code of Conduct was

drafted by A4ANZ, initially in discussion with AAA, as means of enshrining the APPs in a document and to



provide a process to which all parties could adhere. Key inclusions of the draft Code can be seen in Fig. 2.2
(below), with the full draft Code at Appendix A.

Figure 2.2 Key sections of the draft Voluntary Aviation Industry Code of Conduct
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This voluntary, industry-led code of conduct was envisioned by A4ANZ and initially received positively by the
AAA through early-mid 2022. As the industry progressed in its recovery, however, further attempts to work
together towards self-regulation through an entirely voluntary Code, were — regrettably — rejected by the AAA

and its airport members.

This unwillingness may be reflective of the fact that, historically, the financial impact of global events has been
greater on airlines than on airports, with airlines typically operating on very thin margins (see Fig 2.3. below).
By contrast, the major Australian airports went into the pandemic as some of the most profitable businesses in
the country and the world, enjoying margins more than twice the international average.'?® Furthermore, at an
international level, airports made clear their expectation that the recovery of their pandemic losses should be

in the form of higher charges to airlines.>

Figure 2.3 - Volatility of airline and airport profitability with demand shocks
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In the following section, therefore, we set out the case for what will now clearly need to be a prescribed
voluntary aviation industry code of conduct; addressing each of the threshold criteria set out in Treasury’s

Industry Codes of Conduct Policy Framework (Fig 2.4, below).*%

The framework notes that governments will generally not consider bringing forward a prescribed industry code
unless evidence exists to indicate that self-regulation has been attempted within the industry and failed to
address the problem adequately — a threshold that has now been met by the good faith attempts of A4ANZ to

work with AAA on a self-regulated Code.

Figure 2.4 — Threshold questions to move to a prescribed voluntary code of conduct

f N

1. Is there an identifiable problem in the industry?

f N

2. Can the problem be addressed using existing laws and regulations?

f N

3. Has industry self-regulation been attempted?

f N

4. 1s an industry code the most suitable mechanism for resolving the problem?

f N

5. Is there likely to be a net public benefit?

Source: Treasury’s Industry Codes of Conduct Policy Framework 20172

The possibility of the Government playing a more active role in enforcing the APPs was something the
Productivity Commission had identified in 2019, noting that while “Both airlines and airports have suggested a
need for a set of agreed negotiating and contracting principles, including standard contract clauses and
performance incentives for airports. Parties could voluntarily pursue these principles through industry-led

measures, or request that the Australian Government facilitate this process.”*?’

This statement also reflected the sentiments of the Australian Airports Association (AAA), who said at the time
that “If the government was to endorse principles for negotiating and contracting, this would guide the
behaviour of both airports and airlines and lead to a substantial improvement in outcomes through more timely

and less expensive negotiating processes.”*%

A prescribed voluntary code would enable this to become a reality.



The case for a Prescribed Voluntary Code of Conduct

In this section, we address each of the criteria to move from a self-regulated, voluntary code of conduct, to
one that is prescribed by government. ?° Prescribed industry codes are designed to achieve minimum
standards of conduct in an industry where there is an identifiable problem to address, and they cover the
relationship between industry participants and with their customers. The first option is a voluntary code, only
applying to those who sign up, while others are made mandatory, and the industry must follow them; both are
regulated by the ACCC.

There is an identifiable problem in the industry

That problem is that the Aeronautical Pricing Principles are not being consistently applied by airports; and this
is — as the ACCC has noted — to the detriment of airlines, consumers, and the broader economy, left

unprotected from airports’ market power.

As summarised earlier, successive governments have expected the APPs to act as a guide for the conduct of all
airports, whether price monitored or not, in negotiations with their customers. This began with their
introduction in 2007, with the then-Treasurer saying, “The Government expects the price monitored airports
and their customers to operate in a commercial manner consistent with the Aeronautical Pricing Principles. This
includes utilising commercial processes, such as independent commercial mediation/binding arbitration, for

resolving disputes.”**

However, as outlined above, both the PC and the ACCC have reported that the APPs are not always being
applied by airports, and therefore are not working to protect Australian businesses and consumers from
excessive prices or declining service quality. *! Further, when negotiations break down, with disputes over
prices or services, there is no mechanism to enforce the clause in the APPs for referring disputes to

independent commercial mediation or arbitration. 32

The problem has not been resolved, despite existing laws and regulations

As outlined earlier, Australia’s airports are subject only to annual price monitoring by the ACCC, a very light-
handed approach which sees airports as an outlier in terms of monopoly infrastructure regulation. More
importantly, by the ACCC’s own assessment, the regime does not work to constrain airports’ market power in
negotiations with airlines, and consumers ultimately lose out when disputes cannot be resolved in a

satisfactory — and timely — manner.

This regime lacks an efficient, effective, and enforceable dispute resolution mechanism between airports and

airlines. In the Future of Aviation Reference Panel’s final report, they noted that “unlike other specialist and



niche industries, there is currently no mechanism for efficient, and cost-effective approaches to the resolution
of disputes between Tier 1 airports, airlines, and airport aviation users” and further, that “the disputes process
is funnelled into the existing legal system, which in some cases have taken years to progress. There is also a

negative impact on consumer outcomes while commercial relationships remain fractured.”*3

In the monopoly gas pipeline sector, for example, the introduction of an independent arbitration regime*** not
only resulted in fewer disputes (only two have required arbitration since the scheme commenced) but also
enabled faster resolution than the court system, with the arbitration process completed within three

months.'%®

For users of airports, however, the PC Inquiry showed that one of the only options for resolving disputes under
the current regulatory regime is through the courts; where a decision is made by a judge, rather than a
commercial arbitrator with specific expertise in complex economic matters such as airport pricing. With
dissatisfied parties then able to access appeals, there is ample evidence to show that litigation is an expensive
and protracted process; the Perth Airport - Qantas dispute (now running for more than five years and costing

many millions of dollars) is a salient example. There is clearly a gap.

Industry self-regulation has been attempted

In 2022, A4ANZ drafted a code, intended to be voluntary and self-regulated by the airlines and airports.
Pursuing an industry code of conduct offered a means of enshrining the APPs in a document to which all
parties could adhere, and this was the objective of our efforts. A4ANZ also undertook this work on the basis
that industry codes typically contain a set of requirements to improve transparency and certainty in contracts,

set minimum standards of conduct; and — importantly — provide for dispute resolution procedures.

The introduction of a voluntary code was also seen as consistent with the PC’s advice following its 2019
Inquiry, as well as that of the independent Future of Aviation Reference Panel, and the stated expectation
from Government — at both Ministerial and Departmental level — that the industry seek to find their own

solutions to commercial disputes.

The Voluntary Aviation Code of Conduct (at Appendix A) was drafted by A4ANZ with the support of airlines and
initial interest from the AAA, and drew on guidance from both ACCC’s Guidelines for developing effective

voluntary industry codes of conduct?*® and Treasury’s Industry Codes of Conduct Policy Framework.*’

We anticipated the active engagement of airports, given their previous support for involving the APPs in
negotiations and for Government to take a more active role in this. If airports are not seeking to exercise their
monopoly power, they ought to have had no reason to reject a voluntary, self-regulated code; and yet they

did. Despite an initial series of meetings with AAA on the principles underpinning the code, and an agreement
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to consider a draft, A4ANZ was ultimately advised that the AAA members had made a decision that they would

not engage in further discussions on a code.

An industry code provides a suitable mechanism for resolving the problem

An industry code provides a framework for not only embedding the APPs, but also creates a set of shared
expectations around how negotiations between airports and airlines will occur, and — most importantly — how

disputes will be dealt with.

The implementation of a voluntary code of conduct does not impose heavy regulation on parties and
represents a sensible way to embed the dispute resolution processes already envisaged for the sector through

the APPs.

When looking at how other monopoly infrastructure sectors have addressed similar challenges (e.g. the Part
23 Framework for gas pipelines), a number of experts have pointed directly to the need for an independent,
commercial dispute resolution mechanism that does not risk investment and in fact incentivises parties to
reach agreement. According to the ACCC, “Providing airlines with access to arbitration would provide a
constraint on the monopolist airports’ market power without jeopardising investment. It is likely that having
recourse to arbitration will be enough of an incentive to come to an agreement in negotiations, meaning that in

practice few parties will seek to initiate arbitration.”*3®

There is likely to be a net public benefit

More efficient and effective negotiations and resolution of disputes when they occur, delivers benefits to the

aviation sector, consumers, and the economy.

Reflecting on the February 2022 findings of the Supreme Court of Western Australia in the dispute between
Perth Airport and Qantas, the ACCC stated that this case indicated that the light-handed regulatory regime is
not working, noting that “the court case lasted for over 3 years and resulted in substantial litigation expenses
to both parties.”** The court had found that Perth Airport possessed, and had likely exercised, substantial
market power in negotiating aeronautical charges with Qantas, in a dispute relating to a five-month period in
2018. It also found that Perth Airport acted inconsistently with the APPs in establishing its prices. As the

airlines note in their submissions, this is far from an isolated case.

A code will contribute to ensuring that the regulatory regime for airports is fit-for-purpose; that the APPs are

adhered to — delivering more efficient, competitive, and cost-effective outcomes.

According to Frontier Economics, “There is a clear opportunity for improved airport economic regulation to

lead to lower, more efficient airport charges and as a result, significant economic benefits for Australia,” as a



result of a regime which includes an effective dispute resolution mechanism — providing “a credible threat of
regulatory intervention, such as through a right to arbitration in the event that airports cannot justify their

prices.”4°

Modelling undertaken by Frontier Economics in 2019 identified that if the lack of bargaining power that
airlines have with monopoly airports could be addressed, it would result in reduced airport charges, delivering
substantial improvements to Australia’s domestic and international air connectivity and fares. Benefits to the
economy would follow, including consumer welfare gains of up to $5.9 billion and additional GDP of $10.9
billion. Frontier estimated that every dollar spent implementing and administering a reformed airport

regulatory regime would deliver fourteen dollars’ worth of value.'4

Airports have previously claimed that any reduction of their charges would simply transfer revenue from
airports to airlines, but this ignores the reality of airline market in Australia and the long-term trend of
reducing airfares, particularly in line with any decreasing costs (see Chapter 1). Former ACCC Chair Rod Sims
AO dismissed this argument, saying that, “It is wrong to suggest that we should not be concerned about high

monopoly pricing of infrastructure because the result is only a pure transfer of economic rent.”**

Retaining a light-handed approach

As we outlined in Chapter 1 (Competition in Aviation), Australia’s airports are subject to some of the most
light-handed regulation of any monopoly infrastructure in the country'*®, and are among the least regulated

airports around the world.#

A voluntary code — even one that is prescribed by Government — would not shift airports from the light-handed
end of the scale. They would still be subject to less regulatory oversight than what the PC has recently
recommended for container ports, for example, which are also privatised monopoly infrastructure.'® The PC’s
Maritime Logistics Inquiry found that transport operators have no choice about which terminal they use when
picking up or dropping off a container, so must pay whatever price a terminal operator sets — a scenario that
equates with that of airlines and other airport users in their dealings with airports. In the ports’ case, however,
the PC recommended that voluntary protocols to address terminal operators' exercise of market power

needed to be strengthened, suggesting a mandatory industry code. 4

A4ANZ would encourage the Government to proceed quickly with the next steps required for bringing forward
an aviation industry code for prescription, as part of the Aviation White Paper. We look forward to working
with both the Competition Taskforce and the Government more broadly to contribute to further discussions in

this regard.






3. CONSUMER PROTECTIONS

Key points in this chapter

All stakeholders in the aviation ecosystem, but especially travellers, share a goal to:
o Improve on-time-performance — reducing delays and cancellations;
o Improve the customer experience on the occasions when things do go wrong; and

o Keep airfares affordable and preferably, declining.

e Recent reports show that both on-time arrivals and on-time departures have improved, but there
are regrettably some persistent issues still causing disruptions for travellers around the world. As
the majority of these are caused by factors outside airlines’ control, the consumer protection focus
needs to expand beyond airlines to encompass all players within the aviation ecosystem, to enable
shared accountability.

¢ Inthe EU, customer complaints have in fact in fact increased since the introduction of EU261, and
on-time-performance is no better than in Australia, with the compensation scheme placing upward
pressure on airfares.

¢ Navigating the complaints process is challenging for Australian consumers and requires
improvement, starting with more accessible information on consumer rights in relation to air travel.

o [tisclear that the Airline Customer Advocate (ACA), while established with the right intent and
purpose, is not functioning optimally. Accordingly, improvements to the ACA are underway to
ensure that it meets the standards expected in the Treasury guidance on Benchmarks for Industry-
based Customer Dispute Resolution.

This chapter has been drafted in response to the Government’s stated interest in stakeholder views on options
to improve the effectiveness of the Airline Customer Advocate and on consumer protection policies that exist
in other jurisdictions.'” A4ANZ recognises and supports the Government’s objectives to improve complaint

handling processes and strengthen consumer protections in the airline sector.

In our view there is a need for more work to be undertaken to better understand and work through some of
the more technical elements canvassed in this section in the Green Paper. Consequently, our submission does
not address the question posed in relation to the passenger liability and insurance framework under the Civil
Aviation (Carriers’ Liability) Act 1959. Our focus is instead on the first question posed, which seems to reflect
the central policy challenge: Should the Australian Government look to revise current consumer protection

arrangements and, if so, through existing or new mechanisms?



As we have acknowledged elsewhere in this submission, airlines are part of a broader aviation ecosystem, and
consumers are the key stakeholder. Accordingly, in drafting this chapter, we have listened to the valuable
contributions from consumer and legal representatives at the Departmental Roundtables that have occurred
as part of the Green Paper consultation process; to better understand the expected outcomes from proposed
reforms, and importantly, to identify key areas of agreement and where there may be potential for “quick

wins.”

Beyond the White Paper, A4ANZ remains committed to continuing to work together with all stakeholders to

deliver an improved passenger experience.

The context for increased consumer complaints

Delays and cancellations continue to be a global challenge

Both the ACCC Airline Monitoring Reports and the Green Paper have documented the operational challenges
the aviation industry continues to experience, which have regrettably resulted in higher rates of cancellation

and delays for passengers since COVID-19 restrictions were lifted.4

While the challenges of staff shortages at airlines, and among security and ground handling providers
contributed to the initial chaotic restart,'*° they have now largely been resolved, except for the ongoing
challenge of pilot and engineer workforce shortages, which we discuss further in Chapter 5. The persistent
issues affecting on-time-performance are more complex, however, and require a whole-of-sector and
Government commitment to resolve. Weather remains the biggest contributor to disruptions, but in recent
times, up to 26 per cent of the delays at Australia’s four major airports (responsible for the majority of
passenger flights) have been attributable to Airservices Australia.®* ! These are issues that are not within

airlines’ control — a source of frustration for airlines and passengers alike.

While some suggestions have been made, including by the ACCC, that it is the concentrated structure of
Australia’s domestic aviation market and a lack of competition that is responsible for causing these ongoing
issues (as mentioned in Chapter 1), the available data do not appear to support this contention. Firstly, the
latest monthly report from BITRE shows that issues with on-time performance are still being experienced by all
the airlines. Furthermore, the route which reported the highest rate of on-time arrivals and departures for
September 2023, Townsville-Cairns, is a route dominated by one carrier, with very limited competition.
Similarly, Australia’s busiest and one of the most competitive routes, Melbourne-Sydney, experienced the

highest rates of cancellations.>?

It is also not the case that Australia is alone in experiencing what appear to be systemic issues. In the US, July

2023 data showed that 25 per cent of flights were delayed on departure compared to 19 per cent pre-



pandemic. 15 Cancellations had also increased, with 2.4 per cent of departing flights cancelled in July
compared to 1.9 per cent in 2019.%% Just as in Australia, one of the key drivers for the increased disruptions
was reportedly weather events, including thunderstorms, tornadoes, and wildfires and their traveling

smoke.15®

Data from the Oct 2023 Air Travel Consumer report (published by the US Department of Transportation) show
that, of the 23 per cent of flights that do not arrive on time, less than a third (31 per cent) were due to
circumstances within the airline’s control.*® The remaining cancellations or delays were caused by factors such

as:

e Extreme Weather: Significant meteorological conditions (actual or forecasted) that, in the judgment of the
carrier, delays or prevents the operation of a flight. -

¢ National Aviation System: Delays and cancellations attributable to the national aviation system refer to a
broad set of conditions -- non-extreme weather conditions, airport operations, heavy traffic volume, air
traffic control, etc. -

e Security: Delays caused by evacuation of terminal or concourse, re-boarding of aircraft because of security
breach, inoperative screening equipment and long lines more than 29 minutes at screening areas. -

e Late Arriving Aircraft: Previous flight with same aircraft arrived late which caused the present flight to

depart late.®’

A4ANZ appreciates that the degree of inconvenience experienced by an individual passenger is unrelated to
the cause of the delay or cancellation, and that, regardless of whether it is within an airline’s control, what
matters is how they respond when these situations inevitably occur. Airlines around the world (and including
here in Australia) have admitted to falling short in this regard, with customer complaints dominating social
media sites and headlines as travel restarted in the early phases of pandemic recovery; and remaining elevated
in 2023.18 Pleasingly, however, recent aviation network performance reports show that both on-time arrivals
and on-time departures have improved by 4% when compared to the same period last year.**® As outlined in
their individual submissions, airlines have made significant adjustments to their processes in order to
contribute to this improvement, but we recognise across the industry that more is required to return to pre-

pandemic levels.

Airlines were one of the most complained about sectors even before the pandemic

While it is clearly not a positive point to be making, it is relevant to note that even before COVID-19, airlines

were one of the most complained about sectors. It is also important to acknowledge that airlines held this



unenviable position at the same time as their overall consumer satisfaction ratings remained high — particularly

so when compared to other sectors. 60161

A recent survey undertaken by IATA/Motif of 4,700 travellers across 11 markets, asking how passengers felt

they were treated in the case of delays and cancellations, made the following findings: 62

o 96% of travellers surveyed were ‘very’ or ‘somewhat’ satisfied with their overall flight experience;

o 73% were confident they would be treated fairly in the event of operational disruptions;

e 72% said that in general airlines do a good job of handling delays and cancellations; and

e 91% agreed with the statement “All parties involved in the delay or cancellation (airlines, airports, air

traffic control) should play a role in helping the affected passengers.”

Much has been written about why this phenomenon (high complaints while still reporting positive levels of
satisfaction) exists, with suggestions including the fact that airlines, unlike other service providers, have
multiple opportunities for service failures to occur across the consumer experience, % not all of which are

attributable to the airline, but nonetheless amount to a failure in the eyes of the consumer.

It would certainly seem that volume also has a role to play, and this too is important context.'®* An ACCC
report covering the years 2016-2017 recorded 1400 complaints about airlines. ! In that two-year period,
there were over 118 million passenger journeys on the domestic network, % which means that the vast
majority of those were completed either without issue, or with issues that were able to be resolved without
the need to escalate a complaint to the ACCC. In its March 2023 Airline Monitoring report, the ACCC reported
that in the 2021-22 year they had received increased “contacts” about airlines, with the focus of these
unsurprisingly being about “issues around remedies for flights cancelled due to COVID-19 travel restrictions and
the high levels of cancelled or delayed flights in mid-2022 that occurred during the post-pandemic surge in
demand.”*” The report provided the caveat that the figure of 2643 total contacts about airlines were drawn
from raw data only, and that not all contacts had been determined to equal complaints about airlines.®® For
reference, complaints made up just over a third (36%) of all contacts to the Telecommunications Ombudsman
last year.2® While the ACCC’s June 2023 Airline Monitoring Report did not provide an updated analysis of this
raw data, even if all 2643 contacts did ultimately turn out to be complaints about airlines, this would represent
a complaint rate of just 0.009% of the more than 30 million passenger journeys which occurred in that

period.*®

To be clear, none of this context is provided with any intention to minimise the significance of those individual
complaints, nor the fact that interventions to improve consumer issues can and must be considered, but it is
important when weighing the impact of certain interventions that the actual scale of the issue is not

overstated. It is also important that the consumer experience in Australia is not perceived as unique, with



other countries and regions — including the EU — experiencing similar issues for air travellers, with increased

complaints over the post-pandemic restart period and beyond. 17 172 173

Understanding key consumer issues

Navigating the complaints process is challenging and requires improvement

We do not propose in this submission to repeat the information contained in the Green Paper which notes that
while Australia has no aviation-specific consumer protection laws, airline terms and conditions are governed
by the provisions of the Australian Consumer Law (ACL). Its generic nature — applying across all sectors of the
economy — has been called out as one of the ACL’s key strengths, and it has also been said that the ACL

represents best practice. !’

Our focus is instead on what we understand to be one of the key challenges for consumers — that the process
for making complaints about their experience with air travel when things do go wrong is not always

straightforward.

Although no reference was made to it in the Green Paper — and it is clearly not well-publicised — Australia does

have a central site for consumers with complaints about airlines, at: www.aviationcomplaints.gov.au

The site is hosted by CASA and has separate pages for complaints about topics including noise, drones,
security, airport curfews, safety, and airline customer service.” For complaints relating to the main domestic
RPT airlines in Australia — Qantas, Virgin, Jetstar, and Rex — the site provides direct links to the relevant airline’s
complaints processes and Customer Charters. It also provides an explanation of the role of Airline Customer
Advocate (ACA), instructions about the conditions under which the Advocate can be used (i.e. only if an
attempt has been made to resolve the complaint directly with the airline, and the airline has been allowed

time to resolve the issue), and a direct link to the ACA’s page.

The ACCC website also contains information, advice and weblinks advising consumers on their rights in relation
to travel delays and cancellations, and how they can take matters further.’® However, this information is also

not necessarily easy to find.

This observation is underscored by advocacy from CHOICE and Consumers Federation Australia. In a joint
submission to the White Paper Terms of Reference, they noted that consumers are often unaware of
protections already available to them and find it difficult to obtain information on their rights.t’” This is a

situation that needs to be addressed.

In Australia, there is certainly a strong case to be made for a collective effort from industry and Government to

raise the level of awareness of what is available to passengers when things go wrong, and what their rights are.


http://www.aviationcomplaints.gov.au/

Many suggestions have been made about what will work best to improve not only awareness, but also
outcomes for consumers. When considering these, and their potential application to the Australian aviation
sector, it is important to firstly reflect on the nature of the problems that are to be addressed and secondly, to

assess the evidence for the effectiveness of proposed solutions.

Assessing proposals for improvement

What has been recommended

In submissions to the White Paper Terms of Reference’® and subsequent contributions to the Green Paper
consultation roundtables, consumer groups including the Australian Lawyers Alliance, CHOICE & Consumers
Federation of Australia, made clear the outcomes they are seeking and the mechanisms by which they suggest

these might be achieved, which include (our summary):

¢ mandatory minimum information standards - improving awareness for consumers of protections already
available to them and accessible information on their rights;

e minimum consumer protections to make it easier for consumers to get a refund,;

e mandatory minimum requirements for credit and travel vouchers;

e amandatory code of practice for the travel industry;

e creating a new travel & tourism ombudsman; and

e an Australian flight delay compensation scheme
For its part, the ACCC has recommended:’

e greater incentives for the airlines to invest in systems, processes and people to dramatically improve their
customer dispute resolution; and
o that the current Airline Customer Advocate (ACA) service should be replaced with an effective external

dispute resolution scheme, such as one modelled on the Telecommunications Industry Ombudsman.

Consequently, the Green Paper asked stakeholders for their views on a potential Customer Rights Charter and
an ombudsman model. A4ANZ’s understanding is that, ultimately all stakeholders in the aviation ecosystem —

and especially travellers themselves — share a common goal for:

¢ Improving on-time-performance — reducing delays and cancellations;
¢ Improving the customer experience on the occasions when things do go wrong; and

e Keeping airfares affordable and preferably, declining.

We believe more work is required to determine the best approaches to enable the aviation sector to

successfully deliver on all three of these objectives.



Assessing the evidence for proposed solutions

When assessing the various policy proposals, Government will need to carefully consider whether schemes
implemented in other jurisdictions have actually delivered the above outcomes. While A4ANZ does not
purport to have the answers, neither, it seems, do the advocates for such significant policy changes to be
made in Australia. Therefore, before transporting schemes from other regions and other sectors, it is
important that a full assessment is undertaken of whether the desired outcomes could instead be achieved

through more modest reform — involving less red tape and cost.

Policy approaches pursued in other jurisdictions

The Green Paper asks: Would policies pursued in other jurisdictions deliver benefits in Australia’s aviation
sector? We take a look at the evidence for their effectiveness, with specific focus on whether they are

delivering on the outcomes outlined above.

Raising awareness of passenger rights

As highlighted earlier, consumers do not always find it easy to access information about their rights when
travelling. This situation is not unique to Australia and exists even though the International Civil Aviation
Organization (ICAO) has set Core Principles on Consumer Protection, which advise all member states as

follows: 18

Efforts should be made to increase awareness of passengers to help them make informed choices. Air

passengers should benefit from:

e Accessible information on their rights;
e (Clear guidance on legal or other protection applicable in their specific situation, including assistance

expected, for example, in case of service disruption;

e Consumer education about passengers consumer rights and the available avenues for recourse in cases of

disputes.

The US Department of Transportation has an Office of Aviation Consumer Protection website, with an Airline

Customer Service Dashboard focused on assisting consumers in this regard. 8! While it appears to contain

useful, up-to-date information and uses simple navigation, we are not aware of consumer perspectives on this,

and whether it is considered to be readily-accessible.

As part of its Flightpath to the Future plan'®?, the UK Government collaborated with industry and consumer

groups to develop an Aviation Passenger Charter. The charter’s purpose was “to provide a helpful
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communication tool, which can be used as a clear, single information point for consumers, on what they should
know when travelling by air. It will include information on their rights and responsibilities, and what they can
reasonably expect from the aviation industry.” The Charter, recently updated as the Air Passenger Travel
Guide, details what people can expect from airlines, travel agents, tour operators and airports; and what to do

if things don’t go to plan, including guidance on how to complain. &

The coverage of this Charter — including a range of operators within the aviation ecosystem — is notable. As
outlined earlier, there are many parts of the passenger experience over which airlines do not have control, but
which nonetheless contribute to the challenges consumers can face when travelling. Accordingly, A4ANZ
believes that the Australian Government must similarly expand its consumer protection focus beyond airlines

to encompass all players within the aviation ecosystem.

Consumer compensation schemes

The European Commission’s 2020 review of EU261 found that while the scheme has improved passengers’

awareness of their rights, it is difficult to navigate due to the complexity of the regulations.8*

Furthermore, contrary to expectation, the scheme hasn’t led to a reduction in the amount of disruption. As
IATA noted in June, the Commission’s own data show that disruptions have increased since the existing EU 261
Regulation was introduced.® This increase in delays and cancellations has been, in large part, due to events
outside airlines’ control i.e. weather, and air traffic control issues. In the UK, for example, recent IT failures
impacted air navigation services, creating havoc for millions of passengers following the cancellation of 2000

flights in August 20231

Unsurprisingly, all of this has led to a commensurate increase in consumer complaints, rather than a decrease,
as has been suggested by some advocates for the EU scheme to be used as a template in Australia. It also
exposes a flaw in some of the arguments that consumer protections need to be focused around “penalising

airlines” when things go wrong. 8

The European Commission’s 2020 Review found that, as a result of poorly-defined right to redress, airlines
have not been able to recover costs incurred in providing assistance and compensation to passengers for
disruptions generated by third parties (such as air navigation service providers, groundhandlers, airports, and
other parties), which, as we saw above, can be responsible for the large majority of disruptions. Airports also
generally don’t incur costs associated with the scheme, and when they do, they are usually able to pass these

costs through to airlines.

Airlines UK highlighted the disproportionate burden that is therefore increasingly being borne by airlines,

arguing that "Airlines cannot be the insurer of a last resort. We can't have a situation whereby airlines carry the



can every time we see disruption of this magnitude."'® |ATA has also said recently that that EU261 was never
intended to actually address operational disruption and therefore does not apply equally to all actors in the
aviation chain, recommending that any future discussions should address the proportionality of compensation
and the lack of specific responsibilities for key stakeholders, such as airports or air navigation service

providers.18

Ultimately, however, this means the biggest negative impact has been on the consumer. The Review
recognised that the scheme generally leads to the cost being passed through to consumers in the form of
higher ticket prices, but that where this is not possible — generally due to competitive reasons — regulation
costs are internalised by airlines, impacting profitability, and potentially leading to flow-on effects such as
decreased connectivity or a reduction in routes operated. None of these outcomes are desirable from a

traveller perspective.

Despite this experience in the EU, the US Government announced in May 2023 that the Department of
Transportation (DoT) would mandate financial compensation for controllable flight delays and cancellations. %
Under US Federal Law, consumers are currently entitled to a full cash refund if the airline cancels a flight,
regardless of the reason, and the consumer chooses not to travel, a policy that stemmed from what is a
common practice in the US of over-booking flights. Refunds are also available if an airline "makes a significant
schedule change and/or significantly delays a flight and the consumer chooses not to travel,"*' but a key
criticism of the regime is that there is no agreed definition of what constitutes a "significant delay.” A further
challenge to the compensation proposal is the number of delays and cancellations that would fit the category
of being “controllable” by the airlines. Just as in other jurisdictions, the vast majority of flight cancellations in
the US in 2023 have been weather-related or due to air traffic control outages, and therefore outside of

airlines’ control.?

Also following the lead of the EU, in 2019 the Canadian Government introduced Air Passenger Protection
Regulations (APPR), which included provisions for compensation and, in some cases, full refunds for
disruptions both within and outside of airlines’ control.** Following COVID disruptions, amendments were
proposed that moved the burden of proof to airlines to demonstrate why compensation shouldn’t be
awarded, despite the fact that delays and cancellations are also attributable to airports, air navigation service
providers, and ground handling companies.*® As airlines have pointed out, this would require them to access

to third party information (airport, security, customs, and navigational services).*%

In what appears to be a recognition of this, the Canadian Government in June 2023 introduced a proposed
new Air Transportation Accountability Act, which places service standards and reporting requirements on

other participants, including airport operators, and other entities providing flight and flight-related services at



an airport, to be defined in regulation.*® It was based on a recommendation from the Standing Committee on
Transport, Infrastructure and Communities on Strengthening Air Passenger Rights in Canada, which
recommended that “the Government of Canada, in consultation with airlines, airport authorities, federal
entities, and labour representatives, develop a clear and transparent service standards framework for all

members of the aviation ecosystem, and that performance metrics be made easily available to the public.” %

In June 2023, the UK Government completed a significant consultation on consumer protections for air travel,
as part of its Flightpath to the Future plan. It reasoned that, while there may be some benefits to improving
compensation for cancellations and delays for domestic flights, there are also “significant complexities” with
compensation schemes.® As IATA noted, EU261 — which has been held up by many advocates as a template —
has been subject to more than 70 interpretations by the European Court of Justice, each of which sought to
take the regulation further than originally envisaged by the authorities.'* The UK Government has determined

that further work is needed to consider the merits and limitations of any changes in this area.?®

As part of a series of insights on the Green Paper published in September 2023, HWL Ebsworth Lawyers noted
that, “The introduction of a passenger compensation framework would constitute a highly significant change to
the regulation of public air transport in Australia that would likely increase costs, require a major overhaul of
airline terms and policies and mandate a renegotiation of arrangements with third parties who impact on-time

performance.”?%

What the above examples demonstrate is that, while a number of jurisdictions have implemented consumer
compensation schemes (or are in the process of doing so), none have delivered on the promise of improved
performance and lower fares. This serves to further highlight the case for the Government here in Australia to
fully understand the systemic issues and contributors to reduce efficiency and performance across the whole

aviation ecosystem, before seeking to impose significant regulatory measures on airlines.

Complaints handling

Proposal for an airline ombudsman

The ACCC’s proposal — backed by consumer organisations — for an airline ombudsman, does not appear to
have undergone any kind of rigorous assessment, such as would be required for a regulatory impact analysis. It
is notable that, when the ACCC made a similar recommendation for a digital platforms ombudsman,?? this
formed part of an extensive — and ongoing - inquiry, which included detailed consideration of ombudsman
schemes.?® [t had also come about following a 2019 commitment from the former Government to develop a
pilot external dispute resolution scheme, the outcomes of which were to be used to inform whether to

establish a Digital Platforms Ombudsman to resolve complaints and disputes between digital platforms and



individual consumers and small businesses using their services.?* In other words, a decision about whether an
ombudsman was the best approach would only occur once a pilot scheme had been evaluated, not simply on

the basis that it may bring better outcomes.

Furthermore, the ACCC suggestion that the Telecommunications Industry Ombudsman (TIO) model could be
applied to airlines?® neglects to consider the vast differences between the sectors. Firstly, the TIO scheme
operates at a cost of approximately $30 million and has 1577 telecommunications companies participating,2°
not what would likely be just four airlines. Secondly, the scheme does not just focus on one part of the
industry, but covers phone and internet providers, and the services they provide to both consumers and other
businesses. Applying an equivalent approach to an aviation ombudsman would capture travel agents, airports
and other providers of services to both consumers and other participants within the whole aviation ecosystem;

yet all that has been proposed is an airline ombudsman.

The UK’s Alternative Dispute Resolution (ADR) framework does capture airports within its scope, for example.
It was established following calls for an air ombudsman, and questions over whether aviation-specific
regulations should be introduced.?” Before the framework was introduced, however, the Civil Aviation
Authority firstly commissioned research into aviation consumers’ perceptions of and requirements for ADR,2%®

and also undertook consultations with airline industry.2%

All of this is to say that — while airlines are not digital platforms, nor telecommunications providers — there is
clearly more work required before simply proceeding to implement an industry ombudsman here in Australia,
particularly one that only applies to airlines. It is our view that there needs to be a full understanding of the
legal complexities of such, not to mention the question of net benefit. This is one of the key impact analysis
questions in the Australian Government Guide to Policy Impact Analysis, which came into effect in March 2023
and is to be applied to, “Any policy proposal or action of government, with an expectation of compliance, that
would result in a more than minor change in behaviour or impact for people, businesses, or community

organisations.”??° AAANZ urges the Government to undertake this analysis before making significant change.

This will not prevent the work that industry is undertaking in the meantime, to improve the effectiveness of
the existing mechanisms for resolving consumer complaints, both at an individual airline level and through the

ACA, outlined below.

Improving the effectiveness of the Airline Customer Advocate

When the previous Aviation White Paper was drafted in 2009, the sector was also experiencing a period of
increasing complaints — reportedly caused by the emergence of low-cost carriers at that time. In response,

Government recommended that industry should develop mechanisms to better handle complaints,?* as listed
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in Table 3.1, below. The then-Government noted that it was reluctant to burden industry with further
regulations, citing its confidence in the fact that airlines are committed to constantly improving the services
they offer to the Australian public. Indeed, the airlines did implement the 2009 White Paper’s

recommendations, as Table 3.1 shows.
Table 3.1 — 2009 Aviation White Paper Government Recommendations for industry on complaints handling

Recommendation Industry actions

Airlines to develop Corporate charters were implemented by each airline. See:
corporate charters, to set
benchmark standards for
the handling of Qantas www.gantas.com/au/en/about-us/our-company/customer-charter.html
complaints.

Jetstar www.jetstar.com/au/en/customer-guarantee

Rex www.rex.com.au/AboutRex/OurCompany/CustomerCharter.aspx

Virgin www.virginaustralia.com/au/en/about-us/policies/legal/customer-service-plan/

Tigerair www.fedcourt.qgov.au/ _data/assets/pdf file/0006/76272/Tab-8-Tigerair-Guest-
Charter.PDF

Establish a mechanism for ~ The Airline Customer Advocate (ACA) was established and became operational in 2012, to
consumers to have “facilitate the efficient resolution of complaints about airline services that have not been
unresolved complaints resolved by direct communication between a Customer and a Participating Airline as
examined by a third party,  provided in the Participating Airline’s Customer Charter.”

such as an industry

See: www.airlinecustomeradvocate.com.au/General/Default.aspx
ombudsman.

There is a shared goal across all A4ANZ member airlines to reduce the number of customer complaints that
reach the Airline Customer Advocate (ACA), by having them efficiently and effectively resolved via their
internal processes instead. And as can be seen from the individual airline submissions, in which they outline
the changes made to improve the customer experience, airlines in 2023 are no less committed to the objective

of continuous improvement than they were in 2009, when they mobilised to establish the ACA.

We do accept, however, that the uniquely difficult circumstances over recent times have — understandably —
challenged the community’s faith in this commitment. What is also clear is that the ACA, while established

with the right intent and purpose, is not functioning optimally.

The Green Paper asks, Would an expanded remit for the Airline Customer Advocate to educate customers on
their legal entitlements be useful? We believe it would, and while A4ANZ is not itself a member of the ACA, the
founding airlines (who are among our members) are committed to — and have already commenced the process
of — updating and modernising the service to make it more efficient and effective for consumers, through the

following measures:

1. Additional airline investment in resourcing the ACA to improve case management and the overall customer

experience;


http://www.jetstar.com/au/en/customer-guarantee
http://www.qantas.com/au/en/about-us/our-company/customer-charter.html
http://www.rex.com.au/AboutRex/OurCompany/CustomerCharter.aspx
http://www.virginaustralia.com/au/en/about-us/policies/legal/customer-service-plan/
http://www.fedcourt.gov.au/__data/assets/pdf_file/0006/76272/Tab-8-Tigerair-Guest-Charter.PDF
http://www.fedcourt.gov.au/__data/assets/pdf_file/0006/76272/Tab-8-Tigerair-Guest-Charter.PDF
http://www.airlinecustomeradvocate.com.au/General/Default.aspx

2. Including on all airline websites some information about the ACA and how to access it (with links), so that
customers are more aware of their options;

3. Refreshing the ACA’s website to enhance its functionality and simplicity, and to include additional upfront
information for consumers;

4. Reviewing and streamlining ACA complaint management processes;

5. Arenewed commitment to improving response timeframes; and

6. Periodic review of performance, to boost efficiency.

It is important to note that these improvements to the ACA are being undertaken to ensure that it meets the
standards expected in the Treasury guidance on Benchmarks for Industry-based Customer Dispute
Resolution,?? which, as the ACCC notes, is what guides the Telecommunication Ombudsman.?®* The key

principles are shown in Figure 3.2, below.

Figure 3.2 — Underlying principles for industry-based customer dispute resolution®*

1. Accessibility: The office makes itself readily available to customers by promoting knowledge of its services, being easy to
use and having no cost barriers.

2. Independence: The decision -making process and administration of the office are independent from participating
organisations.

3. Fairness: The procedures and decision making of the office are fair and seen to be fair.

4. Accountability: The office publicly accounts for its operations by publishing its final determinations and information about
complaints and reporting any systemic problems to its participating organisations, policy agencies and regulators.

5. Efficiency: The office operates efficiently by keeping track of complaints, ensuring complaints are dealt with by the
appropriate process or forum, and regularly reviewing its performance.

6. Effectiveness: The office is effective by having an appropriate and comprehensive jurisdiction and periodic independent
reviews of its performance.

Beyond these updates by existing airline members, there is also a strong case for the ACA’s remit to be
expanded to include all airlines offering RPT services in Australia — including international airlines — to enable

their customers to also access the ACA’s services if required.

Will greater regulation deliver the desired outcomes for consumers?

Policy responses must be proportionate and based on evidence

The ICAO Core Principles on Consumer Protection state that national customer protection regimes should
reflect the principle of proportionality.?*> As outlined earlier, with the number of complaints being escalated
representing less than 0.01 per cent of all passenger journeys, it is critical that proposals for significant

regulatory intervention are also properly weighed against more modest reforms such as:




e acentralised, accessible place for information on air travel, including how to pursue complaints; and

e animproved ACA which meets appropriate benchmarks for dispute resolution

At the same time, there also needs to be a recognition of the role played by all parts of the aviation ecosystem
in delivering a positive or negative experience of air travel. Some of these are directly experienced by
consumers, which they have cited in the course of the Green Paper consultations, including challenges with
travel agents (responsible for as much as 70% of all Australian travel bookings?®), airlines, ground transport
providers, security screening, costs and accessibility at airports. While other issues — such as air navigation
provider staff shortages — are not visible to travellers — they can still have a significant impact on their

experience.

We note the Government’s intention in the Green Paper that “An appropriate consumer framework needs to
reflect the operational realities of air travel while providing adequate minimum baseline protections for
travellers.”?!" In order to reflect this operational reality, further consideration by Government for
compensation schemes and an aviation ombudsman would need to encompass all the stakeholders in these

journey stages, not just airlines.

It is equally important that policy responses are guided by evidence. While the Green paper cites the

increasing contacts to the Airline Customer Advocate as “giving further weight to longstanding advocacy by
Australian consumer groups for aviation specific rules similar to European arrangements,”?* this statement
cannot go without challenge. As others have documented, complaints have in fact increased in the EU since

the introduction of EU261.

The complexity of this challenge and the risk of unintended consequences is also reflected in the
implementation challenges experienced since the introduction of the Canadian Air Passenger Protection
Regulations (APPR) in 2019, which is still undergoing consultations on revisions some four years on.
Proposed changes have caused safety concerns, which arise if delays due to malfunctions or mechanical issues
are not exempted. The Australian Government must therefore consider the evidence for change carefully. If
the arrangements that the EU and Canada have in place are not yet resulting in the outcome consumer groups
are seeking, and come with considerable downsides, including upward pressure on airfares, what would be the

rationale for implementing them in Australia?

We note from the Green Paper that Federal, state and territory Consumer Affairs Ministers are expected to
undertake a national survey which will capture the experiences of consumers and businesses, including travel
businesses, in relation to the ACL.22° A4ANZ’s view is that the outcomes of this survey ought to be used to
inform further discussions in relation to consumer protections within aviation policy. We look forward to

contributing where appropriate.



Ensuring Accessible

AIr Travel in Australia

A4ANZ member airlines are committed to improving travel experiences for passengers with disability
This is reflected in the 